


































































































 

Amendment No. 1 

Operating Agreement  

Between 

Sonoma State Enterprises, Inc. 

And 

Barnes & Noble College Booksellers, LLC 

 

Effective July 1, 2023 (“Effective Date”), this Amendment No. 1 (“Amendment”) to the Operating 

Agreement dated October 15, 2013 (“Agreement”) is hereby entered into by and between Sonoma State 

Enterprises, Inc. (“SSE”) and Barnes & Noble College Booksellers, LLC (“Barnes & Noble”) according to 

the following terms and conditions. All capitalized terms used but not defined herein shall have the 

meanings ascribed to them in the Agreement. 

 

1. Section 3. Term of the Agreement is hereby amended to exercise the first renewal for a five-year term 

extension through June 30, 2028. 

 

2. Section 4. Early Termination of the Agreement is hereby amended by deleting sections 4.1 and 4.2 

in their entirety and adding the following language as new subsection 4.1: 

 

SSE and Barnes & Noble each shall have the right to terminate this Agreement (a) at any time by giving 

one hundred and twenty (120) days written notice to the other party or (b) after providing thirty (30) 

days written notice to the other party in the event the other party materially breaches this Agreement 

and does not cure the breach within such timeframe (provided, however, if the default cannot be cured 

within thirty (30) days and the defaulting party is attempting in good faith to cure the default, the time 

period shall be extended for a reasonable period of time), with such termination being effective ninety 

(90) days after the written notice. 

 

SSE acknowledges and agrees any attempt to circumvent Barnes & Noble by entering into any oral or 

written agreement or arrangement with a third party for such services could materially and detrimentally 

impact the revenue stream of this Agreement. In such event, the guarantee shall be eliminated and the 

parties will renegotiate the financial terms of the Agreement. 

 

3. Section 5.3 of the Agreement is hereby amended by adding the following language at the end of such 

section: 

 

In the event of termination of this Agreement for any reason, SSE shall provide (1) a secure space 

during the last two weeks of the then-current term to allow Barnes & Noble to collect from students all 

outstanding rented textbooks, including those on consignment owned by the publishers and (2) 

reasonable support related to such returns, including but not limited to communications to students. 

Alternatively, if SSE chooses not to provide such space and support, SSE shall assume and be wholly 

responsible for all of Barnes & Noble’s liability to the publishers related to the textbooks on 

consignment during the applicable term, including but not limited to financial obligations with regard 

to the returns or non-returns of textbooks.   

 

Should SSE change its logo or contracted athletic apparel provider/licensee, SSE will use reasonable 

efforts to give Barnes & Noble six (6) months written notice.  After this notice period, SSE will allow 

Barnes & Noble to automatically deduct from commissions due the cost of unsold emblematic 

merchandise. 

 



4. Section 7.4(a) of the Agreement is hereby amended by deleting the third sentence of such subsection 

and replacing it with the following: 

 

Barnes & Noble will provide exclusive on-line services through the Bookstore website including 

fulfillment of the First Day® Complete Program (as defined below) and any distance learning material 

needs, during the term of this Agreement. 

 

5. Section 7.4(a) of the Agreement is hereby amended by deleting the last sentence of such subsection.  

 

6. Section 8.1. General Rights and Responsibilities of Sonoma State Enterprises of the Agreement is 

hereby amended by deleting subsection (g) in its entirety and replacing it with the following: 

 

The placement of an electronic link on University’s home page via a one click away link, registration 

system, and within University’s learning management system (“LMS”) to the Bookstore’s website. 

 

7. Section 8.1. General Rights and Responsibilities of Sonoma State Enterprises of the Agreement is 

hereby amended by adding the following language as new subsection 8.1(h): 

 

A daily export file with the required SIS student export data (including student email addresses) to 

support a personal experience faculty and students and enable Barnes & Noble to both provide its  

course material products and services to SSE and University, via the Adoption and Insights Portal 

(“AIP”), and send Bookstore-related information and personalized content to University’s students. 

Such sent Bookstore-related information and personalized content outside the adoption and purchase 

of learning materials shall be approved by SSE prior to distribution. 

 

8. Section 10.1(a). Textbook Pricing Policies of the Agreement is hereby amended by deleting the 

second bullet in its entirety and replacing it with the following: 

 

New textbooks will be sold at no greater than (i) the publisher’s list price or (ii) a 25% gross margin 

on Net Priced Books. “Net Priced Books” are books purchased (i) from publishers that do not have a 

publisher’s suggested list price or (ii) with a publisher’s discount to the Bookstore of less than 20%.  

 

9. Section 11.1. Guaranteed Payment / Percentage of Sales of the Agreement is hereby amended by 

deleting the first paragraph thereof and replacing it with the following:  

 

On an annualized basis commencing July 1, 2023 after the full implementation of the Complete 

Program (as defined below), Barnes & Noble shall pay Sonoma State Enterprise the greater of the 

following: (A) Guaranteed Amount or (B) Calculated Commission: 

 

A. Guaranteed Amount: $300,000 

 

Commencing with the contract year beginning July 1, 2024, and with the full implementation 

of the Complete program, Barnes & Noble will provide a Guaranteed Amount in all future 

years of this Agreement equal to ninety percent (90%) of the Calculated Commission of the 

prior contract year. 

 

  



B. Calculated Commission: 

 

10% of all Gross Sales of Course Materials  

 

 And  

 

 13.5% of all Gross Sales of General Merchandise  

 

10. Section 11.1. Guaranteed Payment / Percentage of Sales of the Agreement is hereby further amended 

by deleting, in the third paragraph thereof, “percentage of gross sales” and replacing it with, “Calculated 

Commission”. 

 

11. Section 11.1. Guaranteed Payment / Percentage of Sales of the Agreement is hereby further amended 

by deleting in its entirety the paragraph beginning “Gross sales is defined as” and replacing it with the 

following: 

 

“Gross Sales of Course Materials” is defined as all collected in-store and online/website sales of course 

materials and Barnes & Noble-owned textbook rentals at the Bookstore, including the amounts earned 

from processing transactions for publishers related to the consignment of their rental property, and sales 

of (i) eTextbooks, (ii) pure digital products, and (iii) course materials within the LMS, whether through 

the First Day® or First Day® Complete programs or any other course material sales outside of such 

programs, less voids, refunds, sales tax, and handling fees associated with non-return of rental 

textbooks. 

 

“Gross Sales of General Merchandise” is defined as all collected in-store and online/website sales of 

general merchandise, including the amounts earned from Barnes & Noble’s marketing programs and 

relationships with its brand partners, less voids, refunds, sales tax, campus debit card fees, computer 

hardware sales, contractually discounted sales (such as discounted department and faculty/ staff sales), 

pass-through income, merchandise sales at less than a 20% initial gross margin and other merchandise 

mutually designated as non-commissionable. 

 

12. The Agreement is hereby amended by adding new Section 22, First Day® Complete Program as 

follows: 

 

Section 22.  First Day® Complete Program: 

 

a) In order to expand affordability to students, SSE agrees to implement the First Day® “Complete 

Program” (inclusive access) for all courses beginning with Fall 2023 semester using a per credit 

pricing format. 

 

(i) Barnes & Noble Responsibilities. 

 

1. Barnes & Noble will manage the Complete Program on behalf of SSE and will be 

responsible for the procurement of desired textbooks and course materials. Barnes & 

Noble shall fill faculty course material orders (adoptions) for required course materials 

each term only in accordance with course material adoptions through AIP (or any new 

adoption tool Barnes & Noble introduces) by faculty or authorized department 

designees that adhere to the schedule below: 

 

a. On or before April 1st for the fall semester 

b. On or before October 1st for the spring semester 



c. On or before March 1st for the summer semester 

 

2. For any course material adoptions that are not adopted using AIP or turned in by the 

above deadlines, Barnes & Noble will use reasonable efforts to provide such course 

materials by the first day of the course but cannot guarantee delivery. Course materials 

will be provided in either rental (new or used) or digital format, at Barnes & Noble’s 

discretion, in order to maintain the value of the Complete Program.  

 

3. At a minimum starting four (4) weeks prior to the adoption deadline, Barnes & Noble 

will deliver daily reporting on courses without course material adoptions to SSE’s 

compliance designee for follow-up with faculty.  

 

4. Two weeks after the end of each semester (“Grace Period”), Barnes & Noble will notify 

SSE of any Rental Materials not returned by students.  

 

a. The list will identify the names of students who have not returned their Rental 

Materials. 

b. SSE will work with Barnes & Noble to encourage those students to resolve 

their accounts with Barnes & Noble (e.g., SSE will place a hold on the student 

account(s), message student(s) via all available communication methods, etc.) 

in order to maintain the value of the Complete Program.  

c. In the event a student does not return Rental Materials, Barnes & Noble 

reserves the right to require student payment of an appropriate rental 

replacement fee (75% of the new course material selling price) and/or identify 

the student ineligible for the Complete Program in future semesters. 

 

(ii) SSE Responsibilities. 

 

1. SSE shall place the necessary electronic links on its learning management system 

(LMS) no later than (2) two weeks prior to the start of the term.  

 

2. By electronic transmission, SSE shall provide Barnes & Noble the course schedule 

with enrollment information on a daily basis. 

 

3. Delivered to an SFTP server on a daily basis and in a format provided by Barnes & 

Noble or through an SIS integration, SSE also shall upload each student’s complete 

course schedule, including associated credit hours, eligibility status for the Complete 

Program, and any additional data required by Barnes & Noble in order to implement 

the Complete Program. At a minimum, SSE shall begin dropping the file no later than 

twelve (12) weeks out from the course start date through the end of the registration 

period for each course. 

 

4. Barnes & Noble shall be responsible for communicating to students all non-returned 

rental policies. 

 

  



(iii) Included and Excluded Materials. 

 

1. The Complete Program will include only required course materials in print rental or 

digital formats. The Bookstore, at its sole discretion, will determine which course 

materials (i) may be retained by a student and (ii) which are considered rentals 

requiring students to return them at the end of the semester (collectively, “Rental 

Materials”). 

 

2. The following items are excluded from the Complete Program: adopted school 

supplies, kits, uniforms, art supplies, calculators, non-required course materials, or 

items deemed not a textbook. In addition, the Complete Program does not include 

shipping costs for delivery to students outside of the Bookstore or designated locations 

on campus. 

 

3.  The following programs, grade year, or schools are excluded from the Complete 

Program: None. 

 

(iv) Communications. SSE and Bookstore will work together to promote understanding of the 

Complete Program. All communication and marketing regarding the Complete Program 

will be provided by Barnes & Noble. Barnes & Noble will work with SSE to help educate, 

promote, and communicate the Complete Program to the students in multiple formats. SSE 

shall not issue any external communications regarding the Complete Program, including 

but not limited to press releases, without the prior written consent of the Corporate 

Communications department of Barnes & Noble. 

 

(v) Financial Terms. 

 

1. The price per credit per semester for all students shall be $16.97 ,which (a) SSE agrees 

to pay Barnes & Noble via ACH in accordance with this Section 22 notwithstanding 

any applicable opt-out or other legal obligations of SSE and (b) the parties hereby 

acknowledge and agree is an average price across all courses and shall apply regardless 

of how many or whether course materials are being used in a particular course. 

 

2. No later than ten (10) days after the census date, SSE and Barnes & Noble will review 

and mutually agree upon the number of credits for students who have not opted out of 

the Complete Program that will appear in the “Initial Invoice”. In the event SSE does 

not agree within such ten (10) day period upon the number of credits, the Initial Invoice 

will contain the price per credit of $16.97 for all courses based on ninety percent (90%) 

of the number of students who have not opted out of the Complete Program. SSE shall 

pay the Initial Invoice via ACH within seven (7) days of receipt.  Notwithstanding any 

other provision in this Agreement, Barnes & Noble will withhold commission and/or 

guarantee and/or other payments due SSE under this Agreement in the event SSE does 

not comply with its payment obligations hereunder. 

 

3. If there is a discrepancy in the number of credits in the Initial Invoice, Barnes & Noble 

will send a final invoice to SSE (“Final Invoice”). Barnes & Noble Final Invoice will 

be based on SSE registrar’s final enrollment information by credit hour. SSE will remit 

payment of the Final Invoice to Barnes & Noble via ACH within seven (7) days upon 

receipt .Notwithstanding any other provision in this Agreement, Barnes & Noble will 

withhold commission and/or guarantee and/or other payments due SSE under this 

Agreement in the event SSE does not comply with its payment obligations hereunder. 



 

a. Barnes & Noble shall have the right to audit the registrar’s records in the event 

that Barnes & Noble reasonably believes the enrollment information reported 

by SSE deviates from actual enrollment. 

b. If the results from the audit prove any final enrollment counts are higher than 

the counts provided by SSE, Barnes & Noble shall invoice SSE for the 

additional charges. 

c. If the results from the audit prove any final enrollment counts are lower than 

the counts provided by SSE, Barnes & Noble shall provide a credit to SSE. 

d. At no time during an audit shall either party fail to perform their agreed upon 

services or responsibilities, including payment on outstanding invoices, with 

regard to the Complete Program. 

 

4. As required by state and local sales tax law and unless SSE provides to Barnes & Noble 

a copy of its exemption certificate, Barnes & Noble shall add sales tax to the price per 

credit set forth in subsection (v)(1) above. All certificates must be complete and valid. 

Barnes & Noble will accept SSE’s certificate only if it can do so in good faith or as 

otherwise required by state or local law. The parties acknowledge and agree (i) any 

charges between SSE and its students may constitute a separate taxable sale for sales 

tax purposes and (ii) Barnes & Noble neither does or shall provide tax advice on these 

transactions nor be responsible for any taxes imposed on SSE by any taxing authority. 

 

5. On an annual basis beginning with the completion of the first year of the Complete 

Program, both parties agree to mutually evaluate and determine the price per credit 

hour and other financial terms. The evaluation is based on faculty course materials 

adopted for the fall and spring semesters, taking into consideration changes in the 

amount of consumables or to overall title count. Any changes to the per credit price 

will be agreed upon by the parties no later than March of each year with an effective 

date starting with the fall semester. 

 

13. Except as expressly modified above, all other terms and conditions of the Agreement shall remain the 

same. 

 

14. This Amendment may be signed and sent electronically by the parties. All signed counterparts will be 

deemed originals and together shall constitute the entire Amendment. 

 

Agreed as of the Effective Date: 

 

Sonoma State Enterprises, Inc.   Barnes & Noble College Booksellers, LLC 

 

 

By:     By:   

 

Name:   Name:                    Bobby Hamous  

 

Title:   Title:             Vice President of Stores  

 

Date:   Date:   

 

 

4/28/2023

Bobby Hamous
Digitally signed by Bobby Hamous 
DN: cn=Bobby Hamous, o=Barnes & Noble College 
Booksellers, LLC, ou, email=bhamous@bncollege.com, 
c=US 
Date: 2023.04.28 11:34:27 -04'00'

Neil Markley

COO

4/28/23




	Barnes and Noble_Fully Executed.pdf
	Barnes and Noble_Amendment 1.pdf
	Executed_ FDC MOU 10092025_FE.pdf

